
Insight
Motor Liability  Update -  Contributory Negligence By Child 

Insurance News

Issue: February 2013

Motor Liability Update

Contributory Negligence

By Child

HM Advocate v David 
Neil Brownie

Moira Brown v 
Lakeland Limited 2012

Aldred v Cortaulds 
Northern Textiles Ltd 
2012

Fall In Court of 
Session First Instance 
Case 

For some time now it has been generally 
accepted that courts in Scotland will follow 
a line of English authority, which have 
tended to suggest that in a collision between 
a vehicle and a pedestrian, the driver of the 
vehicle will usually bear the greater share 
of the blame, because they are in control 
of a “potentially dangerous weapon.”  

The factors that are relevant when 
assessing the contributory negligence of 
pedestrians, in particular children, were 
recently considered by the Inner House of 
the Court of Session in the case of  Lesley 
Jackson v Andrew Murray and Aviva 
Insurance UK Ltd (27 December 2012).

The accident occurred in January 2004 on 
the A98 where the prevailing speed limit 
was 60mph. The Pursuer, aged 13, had 
been travelling on a school minibus, which 
displayed signs indicating that it was a 
school bus. The minibus stopped at a 
junction with a private road leading to the 
farm where the Pursuer lived. It was 
4.30pm, daylight was fading and vehicles 
were displaying their headlights. The 
Pursuer alighted from the bus, walked 
alongside it to the rear, and then ran out 
from behind it into the path of the Defender’s 
vehicle, which was approaching from the 
opposite direction. 

At first instance, Lord Woolman held that 
the Defender had been negligent as he had 
failed to keep a proper lookout and apply 
his mind to the obvious risk that a person 
might emerge from behind the minibus. 
Accordingly, the Defender was held to have 
been negligent and therefore liability was 
established.

However, somewhat surprisingly, given the
general trend in similar cases over the past 
few years, Lord Woolman went on to find 
that the Pursuer herself was 90% 
responsible for the accident.  He described 
her behaviour as “an act of reckless folly”. 

Both parties appealed to the Inner House 
of the Court of Session and the appeal 
decision was issued on 27 December 2012.

Firstly, their Lordships upheld the decision 
of Lord Woolman at first instance on the 
liability of the Defender. They then 
considered his assessment of contributory 
negligence.  They held this to have been 
excessive, and substituted a finding of 70%. 

Their Lordships concluded that it was not 
particularly helpful to consider other cases 
involving children, and that the assessment 
of contributory negligence must proceed, in 
every case, on an analysis of the relative 
blameworthiness of each party to the case, 
and the causative effect of their actions.     

This case serves as a useful reminder that 
each case involving a pedestrian requires 
a close analysis of the actions of each party, 
their relative blameworthiness, and their 
causative potency. In cases involving 
children, their age and experience will be 
relevant factors in assessing their 
blameworthiness.  Other reported cases will 
only be of limited assistance unless there 
is a very close similarity in the factual 
circumstances of the accident. 
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Mr Brownie was charged under section 3 of 
the Health and Safety at Work etc Act 1974 
following an accident which took place in 
January 2011 when the tractor that Mr 
Brownie was reversing hit another farmer 
who was assisting him with the ploughing, 
injuring him to the extent that he died.  This 
was an interesting trial from a health and 
safety point of view as it involved an 
individual accused person, rather than a 
corporate body which made the legal position 
relatively straightforward, but the result could 
have been a term of imprisonment.   
 
In December 2012, Mr Brownie was acquitted 
by a jury in Stonehaven Sheriff Court. Laura 
Irvine from bto represented Mr Brownie and 
highlights below a few of the interesting 
issues that arose in this trial.   
 
“There was an initial debate about the 
admissibility of the statement taken under 
caution from Mr Brownie, who was 
interviewed an hour after the accident without 
the presence of a solicitor. Following the 
Supreme Court case of Cadder, suspects 
should have the right to consult with a 
solicitor before they are interviewed, but this 
right was not afforded to Mr Brownie. The 
sheriff held that the statement was 
inadmissible and therefore an important piece 
of evidence that the Crown was seeking to 
rely on was not before the jury.  
 
There was also a challenge to the 
admissibility of evidence from the VOSA 
expert who had indicated in his report that 
there were no blind spots behind the tractor.  
This opinion was based on the VOSA 
inspector’s view of a police officer who 
walked behind the tractor and who the VOSA 

inspector never lost sight of. However, we 
argued that this evidence was not based on 
any proper reconstruction of the accident and 
had not taken into account either how tall the 
accused was, or how tall the deceased was, 
and so it was not relevant and if led, would be 
prejudicial to the defence because it may lead 
the jury to then speculate as to whether or not 
there were blind spots for the accused. The 
Crown chose not to lead this evidence after 
legal debate.  
 
The Crown’s evidence was therefore very 
limited, but the sheriff held that there was 
sufficient evidence to allow the matter to go to 
the jury, since there had been an accident 
and this was enough to demonstrate that 
someone had been exposed to a foreseeable 
risk of injury by the actions of the accused.  It 
was up to the accused to prove on a balance 
of probabilities that he had done everything 
reasonably practicable to prevent the 
accident.  
  
It is interesting to note that the HSE inspector 
indicated that both parties had duties under 
the 1974 Act.  He also indicated that there 
were certain measures which he would 
expect a driver to follow in busy areas with 
lots of pedestrians that he would not 
necessarily expect in a field.” 
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Fall in Court of 
Session First Instance 
Cases 
Recently, Scotland’s 
Ch ie f  S ta t is t ic ian 
published statistics on 
the civil business of the 
Court of Session and 
Sheriff  Courts in 
Scotland in 2011-2012. 
The statistics disclose 
an overall drop in civil 
litigation in both the 
Court of Session and 
Sheriff Courts of 13% 
compared to the 
previous year. 
 
T h e  n u m b e r  o f 
damages cases raised 
in the civil courts during 
2011-2012 decreased 
by 11% to 3,684.  The 
majority of damages 
cases (64%) were 
raised under the small 
claims procedure. 
 
There were 7,792 
personal injury cases 
raised in the civil courts 
during 2011-2012, a 
decrease of 15% 
compared to 2010-
2011.  The majority of 
these related to road 
traffic accidents (59%), 
with a further 22% 
being re lated to 
accidents at work. 
 
Personal injury cases 
accounted for 76% of 
business in the General 
Department of the Court 
of Session.  
 

If you wish to  be removed 
from this mailing list, 
p l e a s e  e m a i l 
marketing@bto.co.uk with 
your name and company 
name, and type in the 
subject box:  "Remove 
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The material in this publication 
contains general information 
only and does not constitute 
legal or other professional 
advice.  
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The County Court in Liverpool had the 

difficult task, in the case of Aldred v 

Cortaulds Northern Textiles Ltd 2012 

WL 6774461, of considering conflicting 

medical evidence as to whether or not 

the Claimant’s hearing loss was 

attributable to his exposure to noise 

during his employment with the 

Defendants. 

 

The Court accepted the MRC Institute 

of Hearing Research guidelines as the 

most appropriate published material on 

noise induced hearing loss (“NIHL”) 

cases. These guidelines state that 

where two or more audiograms are 

available, the levels required in 

establishing noise exposure can be 

reduced where an average result is 

calculated.  The Defendants’ expert’s 

view was that this could not be applied 

to results obtained on different dates.  

The Court held that it was “both logical 

and sensible that the guidelines should 

be interpreted to allow, within reason, 

Aldred v Cortaulds Northern Textiles Ltd 2012 

the use of 

a u d i o g r a m s 

t a k e n  a t 

different times, 

and not within 

the same test 

setting”.  

 

The Court thereafter considered the 

issue of asymmetry, which is present in 

many NIHL cases, i.e. where there is an 

imbalance between the two ears.  

Asymmetry is normally indicative that 

hearing loss is not noise induced.  As 

the Court held that it was reasonable to 

average the two audiograms, this 

resulted in slightly less imbalance which 

concluded a "high probability" of NIHL.  

It was therefore sufficient for the Court 

to conclude, on the balance of 

probabilities, that the Claimant’s hearing 

loss was attributable to noise exposure 

caused by the Defendants.   

 

Bobby Reid bwr@bto.co.uk 

In the case of Moira Brown v 
Lakeland Limited, [2012] CSOH 105, 
the Pursuer raised an action against the 
Defenders seeking to rely upon the 
Occupier’s Liability (Scotland) Act 1960 
after loosing her footing and falling 
down a set of stairs leading out of the 
Defenders’ shop.  
 
The Pursuer argued that the Defenders 
were at fault for failing to install a 
handrail at the stairs and for failing to 
have better s ignage informing 
customers that there was another 
entrance to the premises that had both 
a ramp and handrails. 

Moira Brown v Lakeland Limited 2012 

In finding in favour of the Defenders, 
Lord Woolman took into account the fact 
that all steps and stairs may be said to 
present a degree of risk; there was no 
history of accidents  among roughly 
three million persons who had visited 
the shop over the ten years of its 
existence; the magnitude of the risk was 
not substantial in that the Pursuer only 
fell four or five steps; the Defenders had 
an alternative disabled access  which 
they had taken steps to bring to the 
notice of their customers and there was 
no evidence that if a handrail had been 
present, it would have prevented the 
Pursuer's accident. 
 
Taking into account all the above 
factors, Lord Woolman held that the 
Defenders were not under a duty to 
install a handrail at the entrance and, 
accordingly, were not negligent for failing 
to do so. 
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